[Case Title]in re:Trident Associates Limited Partnership, Debtor
[Case Number] 93-46907

[Bankruptcy Judge] Ray Reynolds Graves

[Adversary Number]XXXXXXXXXX

[Date Published] September 30, 1993



UNI TED STATES BANKRUPTCY COURT
EASTERN DI STRI CT OF M CHI GAN
SOUTHERN DI VI SI ON

I N THE MATTER OF:
TRI DENT ASSOCI ATES LI M TED
PARTNERSHI P, a M chigan Limted Case No. 93-46907-G

Partnership, d/b/a Beztak of Tri Chapter 11
Atria Limted Partnership, HONORABLE RAY REYNOLDS GRAVES

Debt or/

Trident Associates Limted Partnershinp,
a Mchigan Limted Partnership, d/b/a
Beztak of Tri Atria Limted Partnership,

Pl ai ntiff-Appellant,
District Court
VS. Case No. 93-72996
Judge Robert E. DeMasci o

Metropolitan Life |Insurance Conpany,

Def endant - Appel | ee.
/

VEMORANDUM OPI NI ON AND ORDER

This Court is presentedw th creditor Metropolitan Life I nsurance
Conmpany's (Metropolitan) nmotionto lift and annul the automatic stay
and for dism ssal based upon the conpl etion of a Pre-Bankruptcy
For ecl osure by Adverti sement and Debtor's Motionin Oppositionto
Metropolitan's notions.

| NTRODUCTI ON

At first blush, it appears that this case turns upon the cruci al

i ssue of whet her a forecl osure by adverti senment occurred pre- or post-



bankr upt cy, where the debtor filed for protection sone nine (9) m nutes
after the forecl osure sal e began. However, Metropolitan pursued and
ultimately prevail ed uponits notion for di sm ssal based upon a | ack of
good faith on the part of the debtor, Trident Associ ates.
EACTS

On June 22, 1993, aforecl osure by adverti senent was scheduled to
open at 10:00 a.m for the purpose of selling a building that the
debt or was purchasi ng fromthe nortgagee MetLife. A nost simnmultaneous
to the foreclosure sale, sone ninemnutes |later, the debtor filed for
protection pursuant to chapter 11 of t he Bankruptcy Code. Although the
pl eadi ngs are repl ete with accusations with respect tothe timngissue
as to whet her the forecl osure sal e was conpl ete or not at the ti nme of
t he sal e, during the hearing, the parties argued for disni ssal solely
based upon a | ack of good faith on the part of debtor Trident.

MetLifeartfully presentedthis court with aclear and conci se
chart which reflects the debtor's pre-bankruptcy strategy in

preparation for bankruptcy.! The recitation by MetLife reveal ed a

! The factsthat transpired pre-petition are crucial:

a. OnJune 14, 1993, the debtor prepared a Voluntary Chapter 11 Bankruptcy Petition, in the
name of Trident Associates Limited Partnership. Julio Puzzuoli signed the Bankruptcy Petition
on that date as representative of Trident General, Inc., the general partner of the debtor.

b. Trident General, Inc. was not incorporated until June 15, 1993. The incorporator was
Kenneth Clarkson, an attorney with the Evans and Luptak law firm of which Mr. Luptakisa
principal and with which Mr. Beznosis affiliated.

¢. OnJune 15, 1993, a certificate of Amendment of Limited Partnership was filed, changing the
name of the Beztak Limited Partnership to Trident Associates Limited Partnership without the
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nmet hodi cal plunge into bankruptcy.

On or about June 22, 1993, Trident Associates Limted Partnership
(debtor) al so operating as Beztak of Tri Atria Limted Partnership,
filedaVoluntary Petitionunder chapter 11 of the Bankruptcy Code.
The singl e asset of the debtor is an offi ce and comercial buildingin
Farm ngton Hills, Mchigan known as Tri Atria Center. Creditor
Metropolitanis the hol der of a note, nortgage and assi gnnment of rents
and | eases executed by Tri Atria Conpany to secure a principal
i ndebt edness of $23, 000, 000. 00.

Eventual |y, Beztak failed to pay 1990 and 1992 real property taxes
causi ng an event of default under the nortgage. On or about May 4,
1993, MetLife recorded a Notice of Default inthe terns and conditions
of nortgage with the Oakl and County Regi st er of Deeds and t hereafter
began f or ecl osi ng by adverti senent proceedi ngs. The forecl osure sal e
was originally schedul ed for June 15, 1993 but was adj ourned until June
22, 1993 at 10:00 a.m in the Oakland County Courthouse. The
forecl osure sal e was held at 10: 00 a. m on June 22, and Metropolitan
was t he successful bidder at the sal e havi ng nade a bidin the anmount

of $19, 000, 000. 00 at approximtely 10:05 a.m

express permission of MetLife asrequired.

d. During the hearing to appoint a receiver the debtor assured the Court that it would not file
Bankruptcy in an effort to have the motion denied.

e. Thedebtor, in an effort to thwart foreclosure proceedings made several unsubstantiated and
inaccurate declarationsin a desperate attempt to deceive court officialsto prevent the sale.
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M nut es | ater at approxi mately 10: 09 a. m t he debt or conmenced t he
i nst ant bankruptcy proceeding. It isinterestingto note that Beztak
isnot the debtor inthis matter but rather Trident Associates Limted
Part nershi p, as Beztak was apparently reconstituted to create the new
entity without noticeto Metropolitan as required.? Therefore, Trident
now has a cor por at e general partner, which was not formed until after
the schedules filed with this Court were executed.

DI SCUSSI ON

MetLi fe asserts that its notionfor relief fromthe automatic stay
shoul d be granted pursuant to 11 U.S.C. § 362(d) for a nyriad of
reasons:

1) t he debtor does not have equity in the security property;?3

2) the property is not necessary for an effective
reorgani zati on;

3) t he debt or has exhi bited bad faith by reform ng a newentity
and transferring the assets of Beztak w thout further
notifying MetLife and obtai ni ng perm ssioninconpliance
with the security agreenent.

Althoughit israrefor this Court tolift the autonatic stay as

aresult of bad faith, this caseis  representative of the archetype bad

faith case. Cenerally, adeterm nation of whether bad faithexistsis

2 The debtor knew of this requirement to seek consent.
® During the hearing, all parties agreed that the debtor did not have equity.
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t o be determ ned based uponthetotality of the circunstances. Society

National Bank v. Barrett, 964 F. 2d 588 (6th Cr. 1992). I n

det er mi ni ng whet her a chapter 11 debtor has acted in bad faith, the
Sixth Grcuit has | ooked at factors such as whet her t he debt or has any
assets, whet her t he debt or has an ongoi ng busi ness to reorgani ze and i f
there is a reasonabl e probability that a confirmabl e plan can be

prepared. Inre Wnshall Settlor's Trust, 758 F. 2d 1136 (6th Cir.

1985). Moreover, courts have specifically considered factors which
evi dence an intent to abuse the judicial process, andin particular,
factors whi ch evidence that the debtor filed apetitionto del ay or
frustratethelegitimate efforts of secured creditorstoenforcetheir

contractual rights. Inre Phoenix Picadilly, Ltd., 849 F. 2d 1393

(11th Cir. 1988).

Correspondingly, thefactsintheinstant case ostensibly portray
unanbi guous mani festati ons of bad faith. Although standing al one a
singl e asset real estate case is not cause for dism ssal, it does give
risetofurther inquiry. Furthernore, the debtor admttedl y does not
have equity in the property and does not have any ot her ongoi ng
busi ness to reorganize.

The tim ng of the debtor's filingis pernicious and denonstr at es
an attenpt to del ay the forecl osure acti on cormmenced by Met Life thus
frustrating MetLife' s effortstoenforceits contractual rights. The

forecl osure sal e comrenced on June 22, 1993 at 10:00 a.m and t he



petitionwas filed at 10:09 a.m Such timng was clearly neant to
del ay the effect of the foreclosure sale.

CONCLUSI ON

MetLifeisentitledtorelief fromthe autonmati c stay pursuant to
11 U. S.C. §362(d). The debtor | acks equity inthe asset andthereis
no realistic possibility of asuccessful reorgani zati on. Mreover, the
debt or has fail ed to adhere to requi rements of the security agreenent
and has di sregarded terns set forthinthe agreenent and proceeded in
t he face of the note and bl atantly acti ng out si de of the agreenent in
bad faith attenptedto proceedinspite of MetLife. Accordingly, the
plan is not feasible or facially confirnmable.

For the reasons stated above, this case has denonstrated cause to
lift the automatic stay.

I T 1S SO ORDERED

RAY REYNOLDS GRAVES, CHI EF JUDGE
UNI TED STATES BANKRUPTCY COURT

Dat ed:

cc: Judith Greenstone Ml er
M chael S. Khoury
1600 First Federal Building
Detroit, M 48226

Patrick A. Moran
John D. Gaber

2500 Buhl Buil di ng
Detroit, M 48226



Shel don S. Tol |
2290 First National BIdg.
Detroit, M 48226



